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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  MS22-0249 
CASE NAME:  KATHLEEN LAHONTA  VS.  ELDAR AKAYEV 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  ELDAR AKAYEV 
*TENTATIVE RULING:* 
 
The demurrer is overruled. Defendant is ordered to file an answer by October 31, 2022. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC20-00060 
CASE NAME:  NORTH PEAK EQUESTRIAN  VS.  S&J STADTLER 
HEARING ON SUMMARY JUDGMENT MOTION 
FILED BY DEFT:  PETER T. PAUL  (CONTINUED FROM 8/26/22 - DEPT. 07) 
*TENTATIVE RULING:* 
 
The lengthy tentative ruling is set forth following Line 11 below. 
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3. 9:00 AM CASE NUMBER:  MSC20-00060 
CASE NAME:  NORTH PEAK EQUESTRIAN  VS.  S&J STADTLER 
HEARING ON JOINDER TO PETER T. PAUL'S MOTION FOR SUMMARY ADJUDICATION 
FILED BY DEFT:  RIVLIN  (CONTINUED FROM 8/26/22 - DEPT. 07) 
*TENTATIVE RULING:* 
 
The lengthy tentative ruling is set forth following Line 11 below. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-01080 
CASE NAME:  BUNAG  VS.  DERKSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  KINDER'S CUSTOM MEATS, INC. 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to October 31, 2022, at 9:00 a.m. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01080 
CASE NAME:  BUNAG  VS.  DERKSEN 
HEARING ON MOTION  FOR SUMMARY JUDGMENT 
FILED BY:  KIMBERLY BYRNE 
*TENTATIVE RULING:* 
 
Defendant Kimberly Byrne’s motion for summary judgment is off calendar.  Plaintiffs dismissed their 
claims against Kimberly Byrne on September 2, 2022.  
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-01130 
CASE NAME:  VESCE  VS.  CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY:  CITY OF LAFAYETTE 
*TENTATIVE RULING:* 
 

Defendant the City of Lafayette’s demurrer to the third amended complaint is sustained 
without leave to amend. The City shall prepare an order after hearing.  

 
Plaintiffs are landowners in Lafayette. (TAC ¶1.) Their property is encumbered by an 

easement. The easement was created in 2000 as part of approval of a subdivision map. (TAC ¶¶ 7-8.) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/24/2022 

 

 

3 

 

The easement is known as “S-3 Access Condition” and includes the following language: “private 
right-of-way easement shall be left open for pedestrian access between Happy Valley Road and 
Glen Road”. (TAC ¶7.) The easement route is sometimes called “the Dips” and members of the public 
“regularly and continuously” use the easement.  (TAC ¶11, 15, 16.) 

  
Plaintiffs were unaware of the easement when they bought the property and discovered the 

easement sometime in 2017 when they noticed various people using it. (TAC ¶¶ 9-12.) Plaintiffs put 
up a fence blocking access to the easement, but the fence was later removed by unknown persons. 
(TAC ¶¶14-15.) In early December 2017, Plaintiffs were then informed by the City that blocking the 
public’s access to the easement would violate the S-3 Access Condition. (TAC ¶15.)  

 
Plaintiffs have sued the City and “All Persons” with an interest for declaratory relief seeking a 

judgment “interpreting the S-3 Access Condition such that, (1) the S-3 Access Condition only required 
that the Tullochs keep open pedestrian access between Glen Road and Happy Valley Road to those 
persons, if any, and their successors, who held easements of record granting them such access before 
the S-3 Access Condition was approved, and (2) the S-3 Access Condition did not create in favor of 
Individual Defendants, a private right-of-way easement, or grant rights of any kind, allowing Individual 
Defendants access across the Dips.” (TAC prayer.)  

 
Plaintiffs allege that all they are seeking for the Court to interpret the S-3 Access Condition. 

(TAC 20.) Plaintiffs allege that they are not “attempting to attack, review, set aside, void, or annul … 
the S-3 Access Condition”. (TAC ¶20.) Previously, Plaintiffs had alleged that they were not requesting 
“that the Court set aside, extinguish or render void the S-3 Access Condition.” (SAC ¶28.)   

 
The City argues that challenges related to the imposition of the easement in 2000 are time 

barred. The complaint was filed in 2020. Government Code section 66499.37 provides a 90 day 
statute of limitations for “[a]ny action or proceeding to attack, review, set aside, void, or annul the 
decision of an advisory agency, appeal board, or legislative body concerning a subdivision… .” 
“[S]ection 66499.37 applies by its terms to any action involving a controversy over or arising out of 
the Subdivision Map Act.”  (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 23; see also Sumner Hill 
Homeowners' Assn., Inc. v. Rio Mesa Holdings, LLC (2012) 205 Cal.App.4th 999, 1023.)  

 
“To determine the statute of limitations which applies to a cause of action it is necessary 

to identify the nature of the cause of action, i.e., the ‘gravamen’ of the cause of action. [Citation.] 
‘[T]he nature of the right sued upon and not the form of action nor the relief demanded determines 
the applicability of the statute of limitations under our code.’ [Citation.]” (Hensler, supra, 8 Cal.4th at 
22-23.) Hensler explains that “the ‘clear language’ of section 66499.37 ‘manifests a legislative purpose 
that a decision such as that of the City, approving a subdivision map and attaching 
a condition thereto, shall be judicially attacked within [the limitation period of section 66499.37], or 
not at all.’ (Original italics.)” (Id. at 27.)  

 
If section 66499.37 applies in this case then the statute of limitations will have expired. 

The S-3 condition was added in 2000. And even if the time to challenge the condition ran from when 
Plaintiffs first learned of the City’s position on the S-3 condition (see, e.g. Honchariw v. County of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/24/2022 

 

 

4 

 

Stanislaus (2020) 51 Cal.App.5th 243) that limitations period would have begun running in late 2017 
and expired in early 2018.  

 
The key issue here is whether Plaintiffs’ request for declaratory relief is a claim that is 

covered by section 66499.37. Plaintiffs argue that they are only seeking an interpretation of the 
S-3 Access Condition so that “pedestrian” is defined as private easement holders. Plaintiffs argue that 
they do not seek to “attack, review, set aside, void, or annul the decision”. The key issue here is the 
gravamen of Plaintiffs’ claim. Here, Plaintiffs are seeking a judicial determination that they have a 
right to exclude members of the general public from using the easement. A judicial determination in 
Plaintiffs’ favor would significantly alter the use of the Dips and prevent the general public from using 
the easement. In the Court’s view, Plaintiffs’ request to interpret the S-3 Access Condition is a request 
to review that condition or an attack on the condition. Therefore, the gravamen of Plaintiffs’ claim 
here is a challenge to the S-3 Access Condition and section 66499.37 applies to bar Plaintiffs’ claim.  

 
Plaintiffs argue that the Court should consider statutory construction when making its 

decision. They cite to general cases on statutory interpretation instead of the cases that have 
interpreted or applied section 66499.37. Plaintiffs argue that “review” should be read along with 
“Attack, set aside, void and annul”, which are all means of invaliding a decision. Plaintiffs go on to 
argue that their request for a definition of pedestrian “will in no way invalidate or change its meaning 
under S-3. Rather, it will clarify it.” The Court does not find this analysis persuasive. Interpreting 
pedestrian as requested by Plaintiffs would change the S-3 Access Condition and would constitute a 
review or attack of that condition.  

 
Plaintiffs also argue that section 66499.37 does not apply because of another clause in that 

section were says the 90-day statute of limitations applies to any proceeding to “determine the 
reasonableness, legality, or validity of any condition attached thereto”. In Plaintiffs’ view, the only 
way that section 66499.37 could apply here is if Plaintiffs were seeking a determination of the 
reasonableness, legality, or validity of the S-3 Access Condition. Plaintiffs argue that to allow the City 
to raise the statute of limitations on the “review, attack” clause renders this clause superfluous. 
The Court does not find this analysis persuasive.  

 
The City also correctly points out, a direct challenge to the existence or validity of the 

easement needed to be raised by a writ. Tejon Real Estate, LLC v. City of Los Angeles (2014) 223 
Cal.App.4th 149, 155 held that an administrative writ, not declaratory relief, is the proper method to 
review a public agency’s administrative decision. (Id. at 155.)  In ruling on the first and second 
demurrer, the Court found that Plaintiff was challenging the S-3 Access Condition, which is a matter 
that needed to be raised by a writ proceeding. The Third Amended Complaint continues to challenge 
the public’s right to use the easement and such a challenge needs to be brought as writ.  

 
The demurrer is sustained without leave to amend. This is the third time these issues have 

been raised in demurrer and Plaintiffs have offered no additional facts that they can allege to address 
these issues. “[I]t is the plaintiff  – not the court –  who has the burden of showing that an 
amendment will have such an effect.” (Medina v. Safe-Guard Products, Internat., Inc. (2008) 164 
Cal.App.4th 105, 112, fn. 8.)   
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The City’s request for judicial notice is granted to as exhibit C. It is denied as to exhibits A and 

B as unnecessary. Exhibits A and B are filed Notice of Ruling that attach the Court’s tentative rulings 
on the first two demurrers. In addition, the Court notes that the tentative rulings posted online do 
not have the same legal effect as an order signed by the judge. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-01492 
CASE NAME:  LOZA  VS.  LAGUARTILLA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY:  ANGELA LOZA 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel is granted. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL  VS.  KAISER PERMANENTE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT  
FILED BY:  DR. ALLAN BUSHNELL, JR. 
*TENTATIVE RULING:* 
 
Before the Court is a motion to strike portions of Plaintiff's Second Amended Complaint and a 

demurrer to Plaintiff's Second Amended Complaint filed by defendant Dr. Allan Bushnell, Jr. 

The hearings on the motion and demurrer are continued to 9:00 a.m. on November 7, 2022, for the 

parties to meet and confer regarding the motion to strike and demurrer pursuant to Code of Civil 

Procedure sections 430.41(a) and 435.5(a). The parties shall meet and confer pursuant to the 

statutes, and on or before October 31, 2022, Defendant shall file a supplemental declaration 

confirming the parties met and conferred telephonically or in person. 

The statutes require the moving/demurring party to meet and confer in person or by telephone with 

the party whose pleading will be challenged at least five days before the motion to strike and 

demurrer are required to be filed. (Code Civ. Proc. §§ 430.41(a)(2), 435.5(a)(2).) If the parties are 

unable to meet and confer in that time frame prior to the filing deadline, the moving/demurring party 

may file a declaration of the good faith attempt to meet and confer and obtain an automatic, 30-day 

extension of the filing deadline. (Id.)  

The Dunaway Declaration indicates counsel for defendant sent an email to counsel for Plaintiff with a 

detailed letter addressing the deficiencies of the Second Amended Complaint on the date of the five-

day meet and confer deadline (September 7, 2022) and that he "was required" to file the motion and 

demurrer on September 12, 2022 because Plaintiff's counsel did not respond to set a date to discuss 
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the letter, with counsel perhaps not being aware of the automatic extension provisions in the 

statutes. (Dunaway Decl. ¶3.) The Court therefore continues the hearings so that the parties can 

comply with the meet and confer requirements. 

 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL  VS.  KAISER PERMANENTE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  DR. ALLAN BUSHNELL, JR. 
*TENTATIVE RULING:* 
 

Please see Line 8. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  N22-1433 
CASE NAME:  FORWARD FINANCING  VS.  ADAM CLINGERMAN 
HEARING ON PETITION TO CONFIRM ARBIRTRATION AWARD  
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
The Court grants the petition to confirm arbitration award.  The Court confirms the arbitration award 
of $154,570.00.  Additionally, the Court confirms fees in the amount of $4,590. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  N22-1814 
CASE NAME:  KIMBERLY KIRCHMEYER  VS.  SUTTER HEALTH 
HEARING ON PETITION FOR ORDER COMPELLING COMPLAINCE WITH INVESTIGATIONAL SUBPOENA  
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Hearing set on November 7, 2022, by Court Order dated October 2, 2022. 
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Line 2 (North Peak) 

 

 The Court rules as follows on the motion for summary adjudication brought by 

defendant Peter T. Paul.  The motion is opposed by plaintiffs North Peak Equestrian 

LLC and Heesoo Bushnell. 

 Defendant Paul’s motion is denied.  The parties shall be prepared to set issue 

conference and trial dates at the case management conference.  The basis for this 

ruling is follows. 

A. The Nature Of The Relief Sought. 

 While defendant Paul’s motion is styled as a motion for summary adjudication of 

the First Cause of Action for fraud, and the Second Cause of Action for negligent 

misrepresentation, the parties appear to agree that this relief, if granted, would also be 

dispositive of the Third Cause of Action for rescission.  Further, the grounds stated in 

support of the cause of action for fraud are precisely the same as those stated in 

support of the cause of action for negligent misrepresentation.  Functionally, therefore, 

this is a motion for summary judgment, and the Court will analyze it as such. 

 B. Liability For Fraud Of Agent. 

 Much of the evidence concerns misrepresentations made by defendant Christine 

Lee Rivlin.  Defendant Paul tacitly concedes, however, that he can be held vicariously 

liable for such misrepresentations, whether the legal theory is intentional fraud or 

misrepresentation. 

 Thus, the Court of Appeal has found both a seller and its agent liable for the 

agent’s misrepresentation concerning lot size in a real estate listing.  (See, Cory v. Villa 

Properties (1986) 180 Cal.App.3d 592.)  The court noted that even “[a] single 

misrepresentation by the vendor of a material fact in a transaction is sufficient to support 

a judgment for fraud.”  (Id., at 597.  See also Furla v. Jon Douglas Co. (1998) 65 

Cal.App.4th 1069, 1078 [principal potentially liable for real estate agent’s negligent 

misrepresentation].) 

 C. Defendant Paul’s Three Sub-Issues. 

 Defendant Paul states three sub-issues supporting the motion for summary 

adjudication of each cause of action: (1) defendant Rivlin’s alleged misrepresentations 

were “nonactionable statements of opinion”; (2) plaintiffs did not actually rely on those 

misrepresentations, and; (3) if plaintiffs actually relied on those misrepresentations, 

such reliance was not reasonable.  The Court will address each issue separately. 
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 D. Sub-Issue No. 1:  Fact Or Opinion. 

  D-1. The Court’s Analysis. 

 Defendant Paul’s first argument is that the alleged misrepresentations 

“were nonactionable statements of opinion regarding a future occurrence …”  

(Amended Separate Statement, filed on April 11, 2022 [part of “Issue 1”].)  

This argument lacks merit for three reasons. 

First, defendant Paul’s argument is based on a mischaracterization of plaintiffs’ 

allegations and evidence.   The primary focus of plaintiffs’ fraud theory is that 

defendant Rivlin misrepresented the actual profitability of defendant Paul’s existing 

equestrian business for the years 2017, 2018, and part of 2019, not the future 

profitability of the successor business that plaintiff Bushnell contemplated forming 

and running.  (See, e.g., Bushnell Dec., filed on 8-12-22, ¶ 13.)  Defendant Rivlin 

represented that the existing business had actually made between four and five 

hundred thousand dollars for 2017 and 2018, and was on track to make roughly that 

same amount for 2019.  (Ibid.  See also, other evidence marshalled in Part D-2 below.)  

These are representations of objective fact (income minus costs equals profit) and not 

representations of mere opinion. 

The second reason why defendant Paul’s argument lacks merit is that the 

argument simply ignores all the factors that can transform what might otherwise be a 

non-actionable opinion into an actionable misrepresentation of fact.  (See, e.g., Jolley v. 

Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 891-895 [borrower could sue 

for representation that “a modification of the loan agreement would be approved and 

the construction loan rolled over into a conventional loan”].)  These factors include 

the defendant’s superior expertise and the defendant’s expression of an opinion in 

a manner that suggests a factual basis that does not exist.  (Ibid.  See also Pacesetter 

Homes, Inc. v. Brodkin (1970) 5 Cal.App.3d 206, 211 [opinion may be actionable 

“where the one expressing the opinion does not in fact entertain it”], and Bushnell Dec., 

filed on 8-12-22, ¶¶ 27-29.)  Plaintiffs have offered substantial evidence supporting 

triable issues of fact concerning such factors in the case at bar.  (See, e.g., evidence 

marshalled at Part F-2 below concerning defendant Rivlin’s claims to superior expertise 

in running an equestrian business].) 

The final reason why defendant Paul’s argument lacks merit is that it is 

constructed more like a closing argument to a jury than an argument in support of 

summary adjudication.  (See Jolley, supra, 213 Cal.App.4th at 893 [whether the subject 

misrepresentation was a mere opinion “should have been left to the trier of fact, not 

determined on summary judgment”].)  The Court finds that there is a triable issue of fact 

concerning whether defendant Rivlin’s repeated affirmations of the existing business’s 
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profitability, affirmations made from the initial property visit in May 2019 through the final 

acceptance of the purchase agreement in August 2019, were nonactionable opinions or 

actionable misrepresentations of fact. 

  D-2. The Evidence On Which The Court Relies. 

 The Court’s ruling in Part D-1 above is based on the totality of the evidence 

before the Court, including the following. 

Defendant Paul’s Opening Evidence 

 The opening declaration of Shauna N. Correia attaches excerpts from plaintiff 

Bushnell’s deposition.  (Correia Dec., filed on 1-10-22, Exhs. “A” and “B”.)  Pertinent 

deposition testimony includes the following: 

• “But then Keith Katzman communicated with me that Christine said the 
number on the P&L, Profit and Loss, was not the real number, because 
the seller, Peter Paul, inflated the expense to make it look like it’s losing 
money to evade tax.  /  And then Christine Rivlin emailed that to Keith, 
says “The number is not accurate.  The seller increased the expense.  
And in the expense, it’s the Petaluma office expense was included, too.   
So that’s not the real number.  The number on the pro forma was the real 
number.  It was making over 400,000 — it was making over 400,000.  
[Emphasis added.]  …”  (Depo. p. 68:13-24.) 
 

• Defendant Rivlin tacitly affirmed that, based on the profit numbers she had 
provided to plaintiff Bushnell, the existing equestrian business had 
approximately a “10 percent CAP rate.”  Defendant elaborated that there 
were no other offers on the subject property, even though the business 
was so profitable, because “Not everyone has four or five million.  Not 
everyone likes horses.”  (Depo. p. 69, lines 2-15.) 

 

• “ … according to her [defendant Rivlin] the Castle Rock property was 
making 10 percent CAP rate.  …”  (Depo. p. 103:14-16.) 

 

• Defendant Rivlin told plaintiff Bushnell that the 2017 and 2018 profit and 
loss statement showed inflated expenses and so were not accurate.  
(Depo. p. 258:1-16.) 

 

• “Q.  Okay.  And you knew because you received the actual profit and loss 
at actual occupancy from January through May 2019 that the barn never 
had 140 horses in it from January through May; is that correct? 
 
A. Well, I received a conflicting information.  Well, I knew the barn did 
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not have 140 horses, but at the same time through Christine Rivlin, 
Christine Rivlin told me and she told Keith that this is — the number 
on the pro forma is actual number the North Peak Equestrian Center 
was making.  [Emphasis added.].” 

 
 

Plaintiffs’ Opposition Evidence 

 Plaintiffs’ opposition is supported primarily by the declaration of plaintiff Bushnell.  

The paragraphs pertinent to the issue of whether defendant Rivlin made representations 

of fact include the following: 

• “At the property during the visit RIVLIN told Katzman and me that the 
property was a high-end horse boarding facility that was generating a 
high profit.  [Emphasis added.]”  (¶ 5.) 
 

• In a discussion of “documentation to show profitability,” defendant Rivlin 
told plaintiff Bushnell that defendant Paul had invested “more than $2 
million to cover the horse arena with a roof.”  In context, the implied 
representation was that defendant Paul would not have made such an 
investment if the equestrian business were not profitable.  (¶ 6.) 

 

• “…  Any concerns and questions about these financials and whether the 
Castle Rock Property was making a profit were explained when Katzman 
provided me with two (2) emails that he had received from RIVLIN about 
the differences in the two documents.  …”  (¶ 11 and Exhs. 9-10.) 

 

• “On or after June 17, 2019, to the date of my eventual removal of all my 
contingencies on June 28, 2019, regarding my purchase of the Castle 
Rock Property, RIVLIN began calling, emailing and texting me almost 
everyday about the transaction [emphasis added].  When I initially told 
RIVLIN that I was considering canceling this transaction because I 
wanted to buy a smaller barn for less money, RIVLIN told me that I should 
purchase the Castle Rock Property because that property was making 
more money.  [Emphasis added.]  During these same conversations, 
which occurred between June 17, 2019, and my removal of contingencies 
on June 28, 2019, RIVLIN told me directly that the numbers in the 2017-
2018 P&L were false numbers; that the Castle Rock Property was 
currently making four to five hundred thousand dollars ($400,000-
$500,000) per year [emphasis added]; that the numbers found in the 2019 
P&L Projection (showing profits of $418,000) reflected the actual (not 
projected) profits generated by the Castle Rock Property [emphasis 
added] …”  (¶ 13.) 
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• “ …  “I viewed a ten percent (10%) capitalization rate generated by the 
equestrian business was a great return; that is why I was purchasing the 
Castle Rock Property.”  …”  (¶ 26.) 
 

 
 E. Sub-Issue No. 2:  Actual Reliance. 

 Plaintiff Bushnell has stated repeatedly and unequivocally, under oath, that she 

relied on defendant Rivlin’s alleged misrepresentations in deciding to close escrow on 

the subject purchase.  (See, e.g., Bushnell Dec., filed on 8-12-22, ¶ 15.)  Defendant 

Paul’s argument that there is no evidence of actual reliance is highly strained, and 

merits little attention.  The key issue in deciding this motion is the question of whether 

plaintiff’s actual reliance was “reasonable”, within the meaning of governing California 

law.  The Court will address that issue next. 

 F. Sub-Issue No. 3:  Reasonable Reliance. 

  F-1. The Court’s Analysis. 

General Rule Of Law 

 The Beckwith decision provides a helpful summary of the law governing 

reasonable reliance, stating as follows: 

[T]he law is clear that “ ‘ “[n]o rogue should enjoy his ill-gotten plunder for 

the simple reason that his victim is by chance a fool.” ’ ”  (Boeken v. Philip 

Morris, Inc. (2005) 127 Cal.App.4th 1640, 1667 [26 Cal. Rptr. 3d 638] 

(Boeken).)  “ ‘ “Negligence on the part of the plaintiff in failing to discover 

the falsity of a statement is no defense when the misrepresentation was 

intentional rather than negligent.” [Citation.] “Nor is a plaintiff held to the 

standard of precaution or of minimum knowledge of a hypothetical, 

reasonable man.” [Citation.]’ ” (Whiteley v. Philip Morris, Inc. (2004) 117 

Cal.App.4th 635, 684 [11 Cal. Rptr. 3d 807].) 

[Emphasis added.] 

Conversely, a plaintiff's reliance is not reasonable when he “ ‘ “put[s] faith 

in representations which are preposterous, or which are shown by facts 

within his observation to be so patently and obviously false that he must 

have closed his eyes to avoid discovery of the truth. …” [Citation.]’ 

[Citation.]” (Boeken, supra, 127 Cal.App.4th at p. 1667.) “ ‘Except in the 

rare case where the undisputed facts leave no room for a reasonable 

difference of opinion, the question of whether a plaintiff's reliance is 
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reasonable is a question of fact.’ ” (Alliance Mortgage Co. v. Rothwell 

(1995) 10 Cal.4th 1226, 1239 [44 Cal. Rptr. 2d 352, 900 P.2d 601].) 

[Emphasis added.] 

(Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1067.)  Further, plaintiffs correctly 

observe that “where representations have been made in regard to a material matter and 

action has been taken, in the absence of evidence showing the contrary, reliance on the 

representations will be presumed.”  (Continental Airlines, Inc. v. McDonnell Douglas 

Corp. (1989) 216 Cal.App.3d 388, 426 [264 Cal.Rptr. 779].) 

The OCM Decision 

 The Court finds the OCM decision instructive.  (See, OCM Principal 

Opportunities Fund, L.P. v. CIBC World Markets Corp. (2007) 157 Cal.App.4th 835.)  

In OCM, several investment funds sued an investment bank, alleging misrepresentation 

and fraud in connection with the issuance and sale of promissory notes.  The funds 

alleged that the bank misrepresented the success of a cosmetics company’s business 

strategy and growth plan and concealed the company’s failed marketing strategy and 

weak financial condition, as well as sales tactics it used to disguise its poor prospects 

for survival.  The funds began purchasing the company’s registered notes in February 

1998.  The company was forced into liquidation in June 1999.  A jury returned a verdict 

in favor of the funds. 

The Court of Appeal affirmed the judgment in favor of the funds. An offering 

memorandum prepared by the bank was replete with representations about the 

established success of the company’s business strategy.  Because the memorandum 

omitted any reference to the company’s poor third quarter of its 1996 fiscal year and 

sales tactics that inflated its financial estimates for the 1996 fiscal year but degraded its 

ultimate prospect for survival, the memorandum contained half-truths as misleading as 

outright falsehood.  On the issue of reasonable reliance, the Court of Appeal reasoned 

in pertinent part as follows: 

Besides actual reliance, [a] plaintiff must also show ‘justifiable’  reliance, 

i.e., circumstances were such to make it reasonable for [the] plaintiff to 

accept [the] defendant's statements without an independent inquiry or 

investigation.”  (Wilhelm v. Pray, Price, Williams & Russell (1986) 186 Cal. 

App. 3d 1324, 1332 [231 Cal. Rptr. 355].)  The reasonableness of the 

plaintiff's reliance is judged by reference to the plaintiff's knowledge and 

experience.  (5 Witkin, Summary of Cal. Law, supra, Torts, § 808, p. 

1164.) “ ‘Except in the rare case where the undisputed facts leave no 

room for a reasonable difference of opinion, the question of whether a 

plaintiff's reliance is reasonable is a question of fact.’ [Citations.]”  (Alliance 
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Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226, 1239 [44 Cal. Rptr. 2d 

352, 900 P.2d 601], quoting Blankenheim v. E. F. Hutton & Co. (1990) 217 

Cal. App. 3d 1463, 1475 [266 Cal. Rptr. 593].) 

[Emphasis added.] 

CIBC contends that respondents' reliance on the offering memorandum 

and investment opinions was unreasonable in light of (1) other information 

available to respondents when they bought the registered notes, and 

(2) the presence of disclaimers within the memorandum and opinions.  

Generally, “[a] plaintiff will be denied recovery only if his conduct is 

manifestly unreasonable in the light of his own intelligence or information.  

It must appear that he put faith in representations that were ‘preposterous’ 

or ‘shown by facts within his observation to be so patently and obviously 

false that he must have closed his eyes to avoid discovery of the truth.’ 

[Citation.]  Even in case of a mere negligent misrepresentation, a plaintiff 

is not barred unless his conduct, in the light of his own information and 

intelligence, is preposterous and irrational. [Citation.]”  (Hartong v. 

Partake, Inc. (1968) 266 Cal. App. 2d 942, 965 [72 Cal. Rptr. 722].)  The 

effectiveness of disclaimers is assessed in light of these principles.  (Winn 

v. McCulloch Corp. (1976) 60 Cal. App. 3d 663, 671 [131 Cal. Rptr. 597].) 

[Emphasis added.] 

(OCM, supra, 157 Cal.App.4th at 864-865.) 

Confidential Relationship 

 Also relevant to the issue of reasonable reliance is plaintiffs’ evidence that 

defendant Rivlin cultivated a confidential or fiduciary relationship with plaintiff Bushnell.  

The definition of such relationships is a flexible one: 

Wells Fargo suggests that remand is unnecessary as there is insufficient 

evidence to establish that it owed plaintiffs a fiduciary duty to explain the 

terms of the agreement. We disagree. First, there was sufficient evidence 

to support the trial court's finding of a fiduciary relationship. “Fiduciary” and 

“confidential” relationships are relationships existing between parties to a 

transaction wherein one party is duty bound to act with the utmost good 

faith for the benefit of the other. Such a relationship ordinarily arises when 

one party reposes a confidence in the integrity of the other, and the other 

voluntarily accepts that confidence. (Richelle L. v. Roman Catholic 

Archbishop (2003) 106 Cal.App.4th 257, 270 [130 Cal. Rptr. 2d 601].) 

[Emphasis added.] 
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(Wells Fargo Bank, N.A. (2008) 168 Cal.App.4th 938, 959-960.) 

Application 

Based on the above law, the Court finds that there is a triable issue of fact 

concerning plaintiff Bushnell’s reasonable reliance on defendant Rivlin’s 

misrepresentations.  The question is not even a close one, in the Court’s opinion; this is 

not one of “the rare case where the undisputed facts leave no room for a reasonable 

difference of opinion …”  (Beckwith, supra, 205 Cal.App.4th at 1067.) 

  F-2. The Evidence On Which The Court Relies. 

 The Court’s ruling in Part F-1 above is based on the totality of the evidence 

before the Court, including the following. 

Defendant Paul’s Opening Evidence 

 The opening declaration of Shauna N. Correia attaches excerpts from plaintiff 

Bushnell’s deposition.  (Correia Dec., filed on 1-10-22, Exhs. “A” and “B”.)  Pertinent 

deposition testimony includes the following: 

• “Q.  Did it raise any red flags to you that Ms. Rivlin thought that the 
shopping center was more profitable than an equestrian center? 
   
A. It didn’t.  Because she said the only thing — she doesn’t know 

anything else, but she knows how to run the business of the horse 
facility, and training horses and dealing with horse people.  So she 
told me already.”  (Depo. p. 104:3-9.) 

 

Plaintiffs’ Opposition Evidence 

 Plaintiffs’ opposition is supported primarily by the declaration of plaintiff Bushnell.  

The paragraphs pertinent to the issue of reasonable reliance include the following: 

• “At or about the time I received copies of the aforementioned emails 
(Exhibits 9 and 10 attached hereto) and the 2017-2018 P&L, I began 
speaking directly to RIVLIN concerning my possible purchase of the 
Castle Rock Property.  RIVLIN told me not to worry about the purchase.   
She told me she would help run the business because she (RIVLIN) 
knows how to run a horse business, knows horse people, and knows 
horses.  [Emphasis added.]”  (¶ 12.) 
 

• “ …  Again, throughout all of these conversations I held with RIVLIN during 
the period from June 17, 2019, and June 28, 2019, RIVLIN told me not to 
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worry; that she was going to help me run the business; that she knows 
how to run a horse business, knows horse people and knows horses  
[emphasis added].  At that time I had never operated a horse boarding 
business and neither had my husband Allen.  At the time, I had no 
knowledge of how to run a horse boarding business.  …”  (¶ 13.) 

 

• “Throughout these conversations, our relationship deepened and RIVLIN 
became what I thought was my close friend and confidante.  I discussed 
with her my personal health issues and she listened to my personal and 
business concerns.  …”  (¶ 15.) 

 

• The relationship of trust and confidence that existed between plaintiff 
Bushnell and defendant Rivlin is demonstrated by plaintiff’s reliance on 
defendant to assist plaintiff with setting up and running the successor 
equestrian business.  (¶¶ 20-23.) 

 

• “  …  I followed RIVLIN’s lead without question, trusting in her lifelong 
experience in the equestrian world, and her repeated assurances that she 
was looking out for my best interests.”  (¶ 21.) 

 

• “ …  What I was buying was an equestrian property; a property that 
housed, fed, and managed horses.  I never doubted RIVLIN’s expertise 
regarding the operation of an equestrian property because she repeatedly 
told me that she knew nothing better than how to run a horse boarding 
business, and horse people and horses.  [Emphasis added.]”  (¶ 26.) 

 
 

 G. Additional Issues. 

  G-1. The Nature Of What Plaintiff Bushnell Bought. 

 Defendant Paul labors mightily to convince the Court that plaintiff Bushnell was 

only buying real property, and not an equestrian business.  The Court finds this aspect 

of defendant’s argument perplexing.  The argument lacks merit for two reasons. 

 First, insofar as defendant Paul is suggesting that defendant Rivlin’s 

misrepresentations are not material misrepresentations, because they only concerned 

the equestrian business and not the real property, that issue is not fairly presented by 

defendant Paul’s moving papers.  The issue of materiality is not identified as one of the 

three dispositive sub-issues in defendant’s amended separate statement. 

 Second, defendant Paul’s argument is extremely semantic in nature.  Defendant 

does not dispute any of the following facts: 
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• The purchase agreement expressly included the purchase of all the 
existing equestrian business’s assets other than real property.  These 
assets included all business records such as “contracts, employee 
contracts, tenant/lease agreements, and financial documents.”  (Bushnell 
Dec., filed on 8-12-22, ¶ 7 and Exh. 1.) 
 

• Defendant supplied plaintiff with documents inventorying the equestrian 
business’s assets other than real property as part of the pre-sale 
disclosure process.  (Bushnell Dec., ¶ 8 and Exhs. 3-7.) 

 

• All parties understood that plaintiff Bushnell was purchasing the real 
property in order to continue to conduct the equestrian business that was 
already being conducted on the real property.  (Bushnell Dec., passim.) 

 

• In fact, defendant Paul continued to conduct the equestrian business on 
the real property for a month after close of escrow and did not turn over 
operation of the business to plaintiff Bushnell until October 2019. 
(Correia Dec., filed on 1-10-22, Exh. “A” [Bushnell Depo., p. 35:6-14].) 

Whatever distinction defendant Paul is trying to make between (1) buying an equestrian 

business and (2) buying all the assets of an equestrian business, the significance of that 

distinction in the context of this motion is not apparent. 

  G-2. Damages. 

 Defendant Paul also makes a rather half-hearted argument that plaintiffs are 

unable to show fraud damages.  This argument lacks merit for two reasons. 

 First, the issue of fraud damages is not fairly presented by defendant Paul’s 

moving papers; plaintiff Bushnell’s alleged inability to prove damages is not identified as 

one of the three dispositive sub-issues in defendant’s amended separate statement, nor 

is that issue meaningfully briefed in the opening memorandum.  Second, defendant 

Paul has failed to make an evidentiary showing in the opening papers that would shift 

the burden to plaintiffs to come forward with opposition evidence on the subject of 

damages.  (See Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854.) 

 H. Evidentiary Objections. 

The Declaration of Keith Katzman 
 

The Court rules as follows on defendant Paul’s objections to the declaration of 

plaintiffs’ real estate agent, non-party Keith Katzman.  No. 1: sustained, lack of 

foundation concerning what the parties “contemplated.”  No. 2: sustained, lack of 

foundation concerning who “advised” defendant’s agents, and speculation as to what 
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the agents “understood.”  No. 3: sustained for lack of foundation, although the Court 

notes it is undisputed that plaintiff Bushnell did receive the 2019 projection. 

The Declaration of Jeff Stegner 
 

Defendant Paul’s objections to the opposition declaration of expert witness 
Jeff Stegner are moot.  The declaration concerns plaintiffs’ damages, and the Court has 
found that defendant did not properly raise a damages issue in this motion. 

 
The Declaration of Plaintiff Heesoo Bushnell 

 
The Court rules as follows on defendant Paul’s objections to the declaration of 

plaintiff Heesoo Bushnell. 
  

Nos. 1-4 
 
(Dec. ¶ 3) 

overruled The reasonableness of plaintiff’s belief that the 
equestrian business was profitable is relevant, and 
seeing the business listed for sale as such on a public 
website could well bolster that belief.  Further, this 
language is essentially innocuous background narrative. 
 

Nos. 5-6 
 
(Dec., ¶ 4) 
 
 

overruled Defendant has attempted to characterize plaintiff as a 
sophisticated businessperson, and it is fair for plaintiff to 
respond with opposition evidence that puts defendant’s 
opening evidence in context. 

No. 7 
 
(Dec. ¶ 5) 

overruled Defendant’s objection that plaintiff’s allegation 
contradicts plaintiff’s deposition testimony lacks merit; 
the quoted text is consistent with the cited deposition 
testimony.  Defendant cites no deposition testimony 
where plaintiff was asked about conversations with 
defendant Rivlin during the May 2019 property visit. 
 
Defendant’s relevance objection is argumentative; the 
contention that plaintiff’s reliance was unreasonable is 
not a valid evidentiary objection.  
 

Nos. 8-10 
 
(Dec. ¶ 5) 
(Dec. ¶ 7) 
(Dec. ¶ 8) 

overruled Defendant’s argument that plaintiff was purchasing only 
a manufactured home on 10 acres of agricultural land is 
transparently specious, but in any event, the quoted 
allegations are relevant to that argument. 
 
Regarding the disclosure packet, plaintiff is competent to 
testify that she received such a packet from defendant 
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during escrow, and defendant offers no evidence that 
plaintiff withheld any of the documents during discovery 
or that defendant was genuinely surprised by the 
documents.  One of them, the 2019 projection, is a key 
part of defendant’s moving papers.  
 

No. 11 
 
(Dec. ¶ 9) 

SUSTAINED Plaintiff’s characterization of the 2019 projection 
is argumentative, speculative, and impermissibly 
conclusory. 
 

No. 12 
 
(Dec. ¶ 9) 
 

SUSTAINED Plaintiff’s characterization of the counteroffer 
is argumentative, speculative, and impermissibly 
conclusory. 
 

No. 13 
 
 (Dec., ¶ 9) 
 

SUSTAINED This is an improper opinion and is unintelligibly vague. 
 

No. 14 
 
(Dec. ¶ 10) 
 

overruled Defendant has attempted to characterize plaintiff as a 
sophisticated businessperson, and it is fair for plaintiff to 
respond with opposition evidence that puts defendant’s 
opening evidence in context. 
 

No. 15 
 
(Dec. ¶ 10) 
 

overruled Defendant’s relevance objection is argumentative; the 
contention that plaintiff’s reliance was unreasonable is 
not a valid evidentiary objection. 
 

No. 16 
 
(Dec. ¶ 10) 
 

overruled The date of the profit and loss statement is relevant. 
 

No. 17 
 
(Dec. ¶ 11) 

overruled Defendant’s relevance objection is argumentative; the 
contention that plaintiff’s reliance was unreasonable is 
not a valid evidentiary objection. 
 

No. 18 
 
(Dec. ¶ 11) 
  

overruled There is no genuine dispute that defendant Rivlin sent 
the subject email messages, and the plaintiff reviewed 
them.  Much of defendant’s motion is based instead on 
the argument that plaintiff did not rely on the email 
messages or could not have done so reasonably. 
 

Nos. 19-21 overruled The declarant is explaining her understanding of why 
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(Dec. ¶ 11) 
 

defendant did not supply the 2017-2018 profit and loss 
statement with the original disclosure packet, and this is 
relevant to the issue of reasonable reliance.  
 

No. 22 
 
(Dec. ¶ 12) 

overruled This is relevant to the formation of a confidential 
relationship between plaintiff and defendant Rivlin, which 
in turn is relevant to the issue of reasonable reliance. 
 

No. 23 
 
(Dec. ¶ 13) 

overruled Defendant Rivlin’s statement that the subject equestrian 
business was “making more money” than another such 
business includes a representation of profitability. 
 

Nos. 24-25 
 
(Dec. ¶ 13) 
 

overruled The quoted text is relevant and is not impermissibly 
conclusory. 

No. 26 
 
(Dec. ¶ 14) 
 

overruled The quoted text is consistent with the cited deposition 
testimony. 

Nos. 27-28 
 
(Dec. ¶ 15) 
(Dec. ¶ 16) 
 

overruled Plaintiff’s statements concerning what representations 
she relied on, and why she relied on them, concern 
plaintiff’s state of mind; they are not impermissible 
opinions or conclusions. 
 

No. 29 
 
(Dec. ¶ 16) 
 

SUSTAINED This is an improper legal opinion concerning defendant 
Rivlin’s legal duties under California law. 

No. 30 
 
(Dec. ¶ 16) 

SUSTAINED Plaintiff’s representation that she had “no reason to 
doubt” defendant Rivlin’s representations is an improper 
legal conclusion. 
 

Nos. 31-33 
 
(Dec. ¶ 17) 
(Dec. ¶ 18) 
 

SUSTAINED These are improper legal opinions concerning plaintiff’s 
potential liability under the purchase agreement. 

No. 34 
 
(Dec. ¶ 19) 

overruled The parties’ mutual understanding that plaintiff would 
operate an equestrian business on the property is 
relevant to the materiality of the existing business’s 
profitability. 
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Nos. 35-36 
 
(Dec. ¶ 21) 
(Dec. ¶ 22) 
 

overruled The confidential relationship that defendant Rivlin 
cultivated with plaintiff Bushnell while acting as 
defendant Paul’s agent is relevant to the issue of 
plaintiff’s reasonable reliance. 

No. 37 
 
(Dec. ¶ 23) 
 

SUSTAINED This is an improper legal conclusion concerning the 
effect of the subject contract document. 

No. 38 
 
(Dec. ¶ 25) 

SUSTAINED Plaintiff has not established an adequate basis for 
offering an opinion concerning the future income of 
the property. 
 

No. 39 
 
(Dec. ¶ 25) 

SUSTAINED 
In part 

The objection is sustained as to plaintiff’s calculation of 
her “damages” for 2020 as an improper legal conclusion 
and an unfounded opinion. 
 
The objection is overruled as to the allegation that 
plaintiff’s equestrian business generated losses of 
approximately $ 87,000, a matter concerning which 
plaintiff has personal knowledge. 
 

No. 40 
 
(Dec. ¶ 25) 
 

SUSTAINED This is an improper legal opinion and is also 
impermissibly conclusory. 
 

No. 41 
 
(Dec. ¶ 26) 

overruled Plaintiff’s understanding of defendant Rivlin’s areas of 
expertise is relevant to the issue of plaintiff’s reasonable 
reliance. 
 

Nos. 42-43 
 
(Dec. ¶ 27) 
(Dec. ¶ 29) 
 

overruled Defendant Rivlin’s expression of this opinion to a third 
party is relevant to defendant Paul’s argument that the 
alleged misrepresentations are nonactionable opinions.  
(See Pacesetter Homes, Inc. v. Brodkin (1970) 5 
Cal.App.3d 206, 211 [opinion may be actionable 
“where the one expressing the opinion does not in fact 
entertain it]”.) 
 

No. 44 
 
(Dec. ¶ 30) 
 

overruled The quoted allegation is fully consistent with the cited 
deposition testimony. 
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Line 3 (North Peak) 

 

 The Court rules as follows on the motion for summary adjudication brought by 

defendant Christine Lee Rivlin.  The motion is opposed by plaintiffs North Peak 

Equestrian LLC and Heesoo Bushnell. 

 Defendant Rivlin’s motion is denied.  The parties shall be prepared to set issue 

conference and trial dates at the case management conference.  The basis for this 

ruling is follows. 

A. The Nature Of The Relief Sought. 

 Defendant Rivlin seeks summary adjudication of the First Cause of Action for 

fraud, the Second Cause of Action for negligent misrepresentation, and the Fifth Cause 

of Action for breach of fiduciary duty.  Defendant does not seek summary adjudication 

of the Sixth Cause of Action for declaratory relief. 

 B. The First And Second Causes of Action. 

  B-1. Defendant Rivlin’s Joinder. 

 Defendant Rivlin has joined in the motion brought by co-defendant Peter T. Paul 

regarding the following issues: (1) whether the alleged misrepresentations are mere 

opinions that do not support a cause of action; (2) whether plaintiff Bushnell actually 

relied on the misrepresentations, and; (3) whether any such reliance was reasonable.  

Accordingly, the Court incorporates by reference its ruling on defendant Paul’s 

companion motion.  Defendant Rivlin’s arguments on these three issues lack merit for 

the same reasons stated in the incorporated ruling. 

  B-2. Defendant Rivlin’s Additional Argument. 

 Defendant Rivlin makes a rather remarkable legal argument in addition to the 

arguments made in the companion motion she joins.  Defendant argues that “neither 

plaintiff can sustain a claim for fraud as the alleged misrepresentations were not made 

to the buying entity.” 

 This argument is specious, and does not merit substantial consideration.  Plaintiff 

Bushnell was the contracting party; plaintiff Bushnell funded the purchase; and plaintiff 

Bushnell has standing to sue for fraud.  (See, e.g., Bushnell Dec., filed on 8-12-22, ¶ 24 

[“[in] order to purchase the Castle Rock Property, I used my own personal funds”].)  

The fact that title was ultimately transferred to an LLC wholly owned by plaintiff Bushnell 
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does not vitiate plaintiff’s fraud theory in any way.  Because plaintiff Bushnell seeks 

rescission as one alternative remedy for the alleged fraud, and the LLC is the current 

record owner of the subject property, plaintiff Bushnell properly included the LLC as a 

co-plaintiff.  (See, Code Civ. Proc., § 378.) 

 The absurdity of defendant Rivlin’s argument is apparent.  The argument 

assumes that plaintiff Bushnell had a perfectly valid fraud cause of action right up to the 

moment when — on the advice of defendant Rivlin herself — plaintiff signed an 

amendment to the escrow instructions providing that title would be transferred to a 

newly formed LLC instead of to plaintiff Bushnell personally.  At the moment plaintiff 

Bushnell followed defendant Rivlin’s advice — poof! — the fraud cause of action against 

defendants vanished into thin air, and neither of the two plaintiffs can now pursue it.  

This would be a nifty way for unscrupulous real estate agents to cover their tracks, if it 

worked.  But of course, it does not work; in the case at bar, the allegedly defrauded 

party is suing the allegedly defrauding parties, as is appropriate. 

 C. The Fifth Cause of Action. 

 The Fifth Cause of Action is for breach of fiduciary duty.  Defendant Rivlin states 

only one issue regarding this cause of action, as follows: 

ISSUE NO. 9:  Plaintiff Bushnell’s fifth cause of action for breach of 

fiduciary duty fails, as Plaintiff Bushnell has no standing to assert any 

claim in connection with the property transaction because she did not 

purchase the property.  [Emphasis added.] 

 Insofar as defendant Rivlin is repeating the same standing argument made in 

support of defendant’s motion for summary adjudication of the First and Second Causes 

of Action, the argument lacks merit for the reasons stated above.  Further, defendant 

fails to acknowledge that the breach of fiduciary duty cause of action is not limited to a 

single “property transaction,” but also includes other transactions “orchestrated by Rivlin 

in order to enrich herself at plaintiffs’ expense.”  (Complaint, ¶ 35 and passim.)  

Defendant Rivlin offers no argument concerning why plaintiff Bushnell would not have 

standing to sue defendant for breaches of fiduciary duty arising from defendant’s 

services as plaintiff’s business advisor and employee — such as defendant’s 

inadvertently ironic advice that plaintiff invest in horse manure.  (See Complaint, ¶ 29 

[“Rivlin represented to Ms. Bushnell that the “green waste” generated by horses was a 

lucrative business”].) 

 D. Evidentiary Objections. 
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 The Court has ruled at length on the admissibility of plaintiff Bushnell’s opposition 

declaration in the ruling on defendant Paul’s companion motion.  The Court incorporates 

those evidentiary rulings by reference. 


